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Supreme Court of Indiana. 
STATE OF INDIANA v. MICHAEL BURDETTA. 

A public street is a public highway and a sidewalk is a part of the street. 

In Indiana there are no common-law offences. Criminal prosecutions can only 
be maintained for such offences as are prescribed by statute, but the courts resort to 
the common law for a definition of the terms of a statute. 

The permanent obstruction of a street is in itself an unlawful act. 

The right of an adjacent proprietor in and to a hie-hway is one of which the 
legislature itself cannot deprive him without compensation ; nor can a municipal 
corporation. 

If a municipal corporation place a permanent obstruction in the street it is guilty 
of maintaining a nuisance. 

Even in England the Queen has no power to authorize the permanent obstruction 
of a public highway. 

The placing of an obstruction where it materially encroaches upon a street, is 
such an unlawful act as injures the citizens who are lot-owners on the street, and who 
have a right to have the street maintained its full width, free from all obstructions of 
a permanent character. 

This is such a right as may be vindicated cither by injunction or by indictment, 
and its violation is established by evidence of a permanent encroachment upon the 
street. 

A building of a permanent nature, twenty-three feet long, seven feet high and 
three feet and eleven inches wide, situated upon one side of a pavement in a densely 
inhabited city, which pavement is constantly used by the inbsvbitants for a passage 
way, is per se a nuisance. 

The entire width of a sidewalk must be maintained convenient and safe for the 
use of the public. 

Appeal by the state from a judgment acquitting the appellee 
of the offence of maintaining a public nuisance.' 

At the trial an instruction was asked by the state as follows : 
" If it is shown by the evidence beyond a reasonable doubt that 
Market street and the sidewalk thereof is situated in the city of 
Indianapolis, in a densely populated neighborhood, and constantly 
used by the citizens of the state for the purpose of passage and 
repassage as a public highway, and was so situated and used on the 
l'2th day of May 1880, and the defendant on that day was occupy- 
ing and maintaining on said sidewalk a building of a permanent 
nature of the length of twenty-three feet, and of the width of 
three feet eleven inches, and of the height of seven feet, and that 
said sidewalk was fifteen feet wide except where said building was 



' In Indiana, where an appeal in a criminal case is taken by the state from a judg- 
ment of acquittal, and the judgment is decided fo be erroneous, no new trial is 
granted but the appeal is sustained at the costs of the defendant. 
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situated, and that where said building was situated but eleven feet 
remained for the passage of said citizens of said state, you should 
find the defendant guilty, such an obstruction of a public highway 
being a nuisance within itself." This instruction was refused by 
the court, yet, upon its own motion, one was given precisely the 
same, except that the last clause was omitted and the following 
clause substituted : " and that the obstruction essentially interfered 
with the comfortable enjoyment of said sidewalk." 

Oropsey ^ Cooper and John B. Mam, for the state. 

J. L. Mitchell, for defendant. 

The opinion of the court was delivered by 

Elliott, J. — The effect of the substitution by the court of the 
last clause was, to very materially change the meaning and force of 
the instruction. The theory of the instruction, as originally written, 
is very different from that asserted by the instruction as framed by 
the court. The instruction asked by the prosecution assert?, that 
it is suflScient for the state to prove the existence of a permanent 
obstruction in the highway, while that framed by the court affirms 
that it is not sufficient to show the existence of such an obstruction, 
but that the state must show in addition that, " it essentially inter- 
fered with the comfortable enjoyment of the sidewalk." 

A public street is a public highway, and a sidewalk is a part of 
the street : Common Council v. Croas, 7 Ind. 9 ; State v. Mathis, 
21 Id. 277. The common-law doctrine was, " that a public high- 
way was a way common and free to all the king's subjects to pass 
and repass at liberty," and that an unauthorized obstruction was 
indictable and punishable as a nuisance. Nor was it necessary to 
show anything more than that there was a permanent obstruction 
of the public way : People v. Vanderhilt, 28 -N. Y. 396 ; State v. 
Woodward, 23 Vt. 92 ; Davis v. Mayor, ^c, 14 N. Y. 524 ; Com- 
monwealth V. King, 13 Met. 115 ; Harrow v. State, 1 Iowa 439. 

Counsel for the appellee argued with much force and ingenuity, 
that the common-law doctrine does not prevail in Indiana, for the 
reason that our state prescribes an essentially different rule. It is 
indeed true, as counsel asserts, that we have no common-law 
offences, and that criminal prosecutions can only be maintained for 
such offences as are prescribed by statute ; it does not, however, 
follow from this that there is no such thing as an indictable public 
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nuisance under our statute. In Bush v. State, 37 Ind. 431, it 
was held that there is such an offence, although the statute does 
not specially define a public nuisance. In that case it was held, that 
" the phrase public nuisance had a very definite meaning in the law, 
before the statute was adopted." If the case cited should be fol- 
lowed to its logical consequences it would require us to hold that 
what was at common law a public nuisance is such under our stat- 
ute, and that permanently obstructing a highway is per se a public 
nuisance, because it was always such at common law. We are 
inclined to believe this to be the correct ruling. 

Upon the assumption of the appellee that the state must show 
an unlawful act, injurious to the citizens of the state, and one 
which essentially interferes with either the free use of property or 
the comfortable enjoyment of life or property, the conclusion which 
he deduces is an incorrect one. The permanent obstruction of a 
public street is in itself an unlawful act, especially interfering with 
the free use of property as well as the comfortable enjoyment of 
life. The right of an adjacent proprietor, in and to the highway, is 
one of which the legislature itself cannot deprive him without com- 
pensation, nor can the municipal authorities, broad and comprehen- 
sive as their powers are, devote the street to private purposes : 
Haynes v. Thomas, 7 Ind. 38 ; St. Vincent, ^e., v. City, 32 Am. 
Rep. 286. 

So far does this rule go that the municipality is itself guilty of 
maintaining a public nuisance if it places a permanent obstruction 
in the public street: Wartman v. Philadelphia, 33 Penn. St. 
202 ; State v. Laverack, 34 N. J. Law 201. Even under the 
British form of government the king had no power to authorize the 
permanent obstruction of the public highway : Viner's Abr., Nui- 
sance. The existence of the permanent obstruction in the high- 
way is, therefore, such an unlawful act as injures the citizens, who 
are lot owners on the street and who have a right, as an essential 
incident to the enjoyment of their property, to have the street 
maintained its full width, free from all obstructions of a permanent 
character. This is such a right as may be vindicated either by 
injunction or indictment, and its violation is established by evidence 
of a permanent encroachment upon the streets : Smith v. State, 3 
Zab. 712 ; Moyamensing v. Long, 1 Pars. 145 ; Woods's Law, Nui- 
sances, sect. 252 ; Langsdale v. Bonton, 12 Ind. 467. It is upon 
the doctrine here affirmed that the case of Pettis v. Johnson, 66 
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Ind. 539, proceeds. There this court held that a stairway erected 
upon a public alley of a city by express authority of the munici- 
pal officers, was per se a public nuisance, against which an adjacent 
proprietor might enjoin. The same general doctrine is declared 
in the late and well considered case of Commonwealth v. Blaisdell, 
107 Mass. 234. 

The conclusion upon principle as well as from authority, must be 
that if the unlawful act of obstructing a public higliway, did injure 
others than those owning real estate upon the street, such unlawful 
act would be of itself a public nuisance. 

Broader and more comprehensive rights than those of adjacent 
proprietors, as well as a fiir more numerous class of citizens than 
those owning lots abutting on the street, are, however, injuriously 
affected by the unlawful obstruction of a public highway. All the 
citizens are affected, for, "a highway," to adopt one of the defini- 
tions found in the books, "is a road which every citizen has a right 
to use." 

The right to pass and repass upon a public highway is not 
restricted to any part, for, " the public are entitled, not only to a 
free passage along the highway, but to a free passage along any 
portion of it not in the actual use of some other traveller:" 1 
Hawks. PI. Cr., ch. 32, sect. 11; Angell on Highw., sect. 226. 
The same doctrine is declared by this court in Garten v. City, 57 
Ind. 429, where it is held that the entire width of a sidewalk must 
be maintained convenient and safe for the use of travellers. In 
Sherlock v. Bainhridge, 41 Ind. 35, the same general principle is 
explicitly affirmed. The question in all cases of the character of 
the present one is not, whether travel was interfered with, but 
whether there was an unlawful encroachment upon a public street 
by the erection of a permanent obstruction. 

The citizens of the municipality who are invested with the local 
government are all affected by the obstruction of a street, because 
all in the capacity of tax-payers, are charged with the burden of 
so keeping the streets as that they may be used in safety by the 
citizens of the state. So far does the law upon this subject extend 
that even though the obstruction be placed on the street by a 
wrongdoer, the municipality may, under some circumstances, be 
liable fot any injuries which may be caused by such an obstruction. 
It cannot be doubted that in keeping the streets clear and free from 
obstructions, all the tax-payers of a municipality are interested, 
Vol. XXIX.— 44 
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and therefore the obstruction of a street necessarily affects a very 
great number of the citizens of the state. Upon the facts hypo- 
thetically stated in the instruction, the rule of law must be that the 
obstruction is per se a nuisance, or we might have on the same 
street, indeed on the same square, an obstruction pronounced by 
one jury to be a nuisance, and another of the same character and 
dimensions, by another jury declared not to be a nuisance. If 
any other rule than that insisted upon by the state is declared to 
be the law, each particular case, although the facts should be 
identically the same, might be differently decided, the result in 
each case depending upon the peculiar views of the jury trying the 
cause. The only just and safe rule is, that a permanent structure 
materially encroaching upon a public street in a thickly inhabited 
part of a large city, is, a nuisance of itself. There is no injustice 
in this rule, because no doctrine is more seasonable or more firmly 
settled than that the streets of a city are for the use of the public, 
and that no one can have the right to divert a street, or any part 
of a street, to private purposes, and one who does so divert a street 
ought not to be permitted to compel the state to show specifically 
that the enjoyment of the life or property of some part of the citi- 
zens was essentially interfered with. The necessary consequence 
of the unlawful act is to essentially interfere Avith the enjoyment 
of life and property, and this being so it was the duty of the court 
to instruct the jury as matter of law, that an obstruction of the 
character described in the state's instruction Avas of itself a nuisance. 
If it be the law, as it unquestionably is, that an unlaAvful encroach- 
ment upon a public highway by the erection of a structure of a 
permanent character, in a popular part of a large city, is an act 
injuriously affecting all the abutters, tax-payers, and indeed, all the 
citizens of the state, there is no reason for instructing that the 
state must supplement the evidence of the character and location 
of the obstruction Avith evidence showing that it interferes with the 
comfortable enjoyment of the sidewalk. 

The character and location of the obstruction being shown, it 
was the duty of the court to have told the jury, as a matter of laAv, 
that such an obstruction Avas a public nuisance. Unless the con- 
clusion from the existence of the facts be deemed and treated as 
matter of law, the result will be a. line of cases with precisely the 
same facts, but with diverse judgments, varying with the vieAvs of 
the jury by which each cause is tried. The rule which must 
guide is one of law, and should be declared by the court, and as 
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the rule of law was correctly expressed in the instruction asked, it 
should have been given. 

The instruction given by the court was of such a character as 
to convey to a man of ordinary capacity an incorrect view of the 
law applicable to the case. As we have already shown, the rule at 
common law is beyond all question, that a permanent and material 
encroachment upon a public street is per se a nuisance, and as we 
have further shown our statute does not change that rule, it must 
be held error to so instruct a jury as to lead them to believe that 
in addition to showing the character, situation and surroundings of 
the obstruction, it was necessary for the state to show that the com- 
fortable enjoyment of the sidewalk was essentially interfered with. 
But one inference can be drawn from the instruction of the court, 
and that is that there must be some other facts shown in addition 
to those stated in the instruction. Having hypothetically stated 
all the facts which it was incumbent upon the state to prove, the 
last clause of the instruction reading as follows : " and the said 
obstruction essentially interfered with the comfortable use of the 
sidewalk," is added, thus conveying to the jury the impression 
that something more than the facts recited in the instruction must 
be proved. If the facts stated in the part of the instructions pre- 
ceding the clause just quoted were all that the state need prove, 
then by adding that clause an erroneous rule was declared, because 
that clause asserts that in addition to the facts recited the state 
must show some other fact or facts. 

The distinction between the temporary occupancy of public 
streets for commercial or building purposes and its permanent 
obstruction is well illustrated in the leading case of Woods v. 
Mean, 12 Ind. 515. It is not doubted that sidewalks may, when 
authorized, be temporarily occupied for private purposes, but tem- 
porary occupancy for authorized private purposes is quite a differ- 
ent thing from the erection of a structure of a permanent character. 
But even with respect to temporaiy use of such streets it must be 
borne in mind that it may go to the extent of becoming a, public 
nuisance : Rex v. Russell, 6 East 427 ; Commonwealth v. Pass- 
more, 1 S. & R. 219 ; Palmer v. Silverthorn, 32 Penn. St. 65 ; 
Commonwealth v. Milliman, 13 S. & R. 403. 

Appeal sustained at costs of appellee. 

The statute under which the defendant son who shall erect, or continue, or main- 
was indicted is as follows : " Every per- tain any pnhlic nuisance, to the injury of 
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any part of the citizens, of this state, shall 
be fined not exceeding one hundred dol- 
lars." 

There are no common-law offences in- 
dictable in the state of Indiana. All 
crimes are defined by statute. The 
words "public nuisance" are used in 
the statute, but reference is had to the 
common law for a definition of this term. 
This is the uniform practice of the courts. 
Notwithstanding all crimes are declared 
to be statutory, the courts cannot get en- 
tirely rid of the common law, nor can the 
legislature aid them to do so. " There 
is in, perhaps, all cases of statutory 
crime a greater or less mingling of com- 
mon-law principles with the statutory 
words. Indeed, there is no place where 
the principles of the conunon law pre- 
vail, not even within the jurisdiction of 
the United States courts, or in states 
where tliey have no common law crimes, 
where statutory crime, pure and simple, 
and as an existence entirely separate from 
the common law, is known. The stat- 
ute may be the strong swimmer, that 
boasts of being moved by no current, 
and of possessing all force in its own 
ann ; still, around it, in all its strength, 
and in all its parts, and constantly bear- 
ing it up, is the ever-present ocean of 
the common law :" Bish. on Stat. Cr., 
sec. 364. 

Judge Washington, in U. S. v. Jones, 
3 Wash. C. C. Rep. 215, charged the 
jury : "If a statute of the United 
States uses a term, which is known, and 
its meaning fully ascertained by the 
common or civil law, from one or the 
other of which it is obviously borrowed, 
no doubt can exist that it is necessary 
to refer to the source whence it is taken, 
for its precise meaning." Marshall, 
C. J., said, in U. S. v. Palmer, 3 Wheat. 
630 : "Of the meaning of the term 
robbery, as used in the statute, we think, 
no doubt can be entertained. It must 
be understood in the sense in which it is 
recognised and defined at common 
law." The same rule has been laid 



down in the following cases : U. S. 
v. Wilson and Porter, Bald. 78 ; U. S. v. 
Lhirkee, 1 McAllister 196 ; Apple v. 
Apple, 1 Head 349 ; State v. Flemming, 
2 Strob. 464 ; U. S. v. Magill, 1 Wash. 
C. C. 463 ; U. S. v. Armstrong, 1 Curt. 
451 ; Adams v. Turrentine, 8 Ired. 147 ; 
Kitchen v. Tyson, 3 Murphy 314 ; Mayo 
V. Wilson, 1 N. H. 55 ; Thiirher v. Black- 
bourne, 1 Id. 242 ; Richardson, 0. 
J., in Tappan v. Bellows, 1 N. H. 107 ; 
Medical Col, of Ohio v. Zeiyler, 17 Ohio 
St. 52: Moore v. Vance, 1 Ohio 19; 
Turney v. Yeoman, 14 Id. 218; Mer- 
chant's Bank v. Cook, 4 Pick. 411 ; 
Oakes V. Munroe, 8 Gush. 287 ; Bacon 
V. Charlton, 7 Id. 583 ; Uillhouse v. 
Chester, 3 Day 2U ; Buckner v. Real 
Estate Bank, 5 Ark. 536 : Ex parte- 
Vincent, 26 Ala. 145 ; Burk v. State, 27 
Ind. 430 ; State v. Taijlor. 29 Id. 517. 
But where municipal legislation de- 
clared certain acts done, to amount to 
the crime of piracy, the term ' ' piracy ' ' 
used in the statute is not sufficient to 
give the United States courts jurisdic- 
tion of the cause of action ; such a 
' ' piracy ' ' not being an offence against 
the common law, of which offence the 
United States courts have jurisdic- 
tion : Dole V. N. E. Mutual Ins. Co., 2 
Clif. 418. 

English Cases. — At common law, 
there is no doubt that the obstruction of 
a public highway, so as to make it less 
commodious to the public, is a public 
nuisance : 2 Roll. Abr,, Nuisance B. ; 
Overton v. Freeman, 11 C. B. 867 ; Sex 
V. Griesly, I Vent. 4 ; as if a man with 
a cart use a common pack and prime 
way, so as to plough it up and render it 
less convenient for riders : Regina v. 
Leech, 6 Mod. 145 ; a stile across a 
footpath, raised to a greater height than 
usual : Bateman v. Burge, 6 C. & P. 
391, per Park, J. ; but building a 
house in a larger manner than it was 
before, whereby a street is darkened 
more than it was previously, is not a 



STATE OF INDIANA v. BURDETTA. 



349 



nuisance : Rex v. WM, Ld. Rayin. 
737 ; obstructing a street, by an inn- 
keeper, with carriages, even where lie has 
been in the habit of so doing for a long 
time, is indictable : Gerring v. Barfidd, 
16 C. B. N. S. 597 ; so carrying an un- 
usual weight with an unusual number of 
horses ; Rex v. Egerlii, 3 Salk. 83 ; so 
carrying on a business in the street, as 
having a wagon standing before his ware- 
bouse, loading and unloading, so that no 
carriage could pass on that side, and even 
foot-passengers were incommoded : Rex 
V. Russell, 6 East 427 ; a stage-coach 
standing in the street plying for pas- 
sengers : Rex V. Cross, 3Campb. 224; 
where the defendant owned a, small tim- 
ber-yard, and was in the habit of laying 
long timber in the street and cutting them 
into pieces, so that he could got them into 
his yard, the plea of necessity was held 
bad, the court saying : " If an unrcason- 
ble time is occupied in the operation of 
delivering beer from a brewer's dray into 
the cellar of a publican, that is certainly 
a nuisance. A cart or wagon may be 
unloaded at a gateway ; but this must be 
done with promptness. So as to the 
repairing of a house, the public must 
submit to the inconvenience occasioned 
necessarily in repairing the house ; but 
if this inconvenience be prolonged for 
an unreasonable time, the public has a 
right to complain, and the party may be 
indicted for a nuisance. The rule of 
law upon this subject has been much 
neglected, and great advantage would 
arise from a strict and steady application 
of it:" Rex v. Jones, 3 Campb. 230 ; 
Bush V. Steinman, 1 B. & P. 407 ; even 
general convenience to the public is no 
excuse to lay down tramways upon 
which carriages for the carrying of pas- 
sengers are run : Reg. v. Train, 2 B. & 
S. 640 ; telegraph poles, although there 
was plenty of space left for the public : 
Reg. r. United Kingdom JSIectric Tel, 
Co., 6 Law T. 378; breaking up the 
streets to lay down gas-pipes : Ellis v. 
Sheffield, etc., 2 El. & B. 767 ; but not 



for lighting the town : Reg v. Longton 
Gas Co., 2 Ell. & Ell. 651 ; even an 
obstruction for one day, although it does 
not seriously inconvenience the public, 
is indictable as a nuisance : 9 Cox C. 
C. 137, 174 ; so a contraction of the 
width of the highway : Rex v. Wright, 
3 B. & Ad. 681 ; Regina v. London, 
etc., Ruihmy Co., 1 Cor. N. & H. Rail- 
way Cases 317 ; but distributing hand- 
bills on the street, whereby a crowd 
is gathered, was held not indictable ; 
Rex V. Sarinon, 1 Burr. 516 ; nor for 
throwing down skins in the streets, 
whereby a personal injury is occasioned : 
Rex V. Gill, 1 Str. .190 ; where the work 
was in some degree a hindrance, but 
was advantageous in a greater degree to 
other users of the river, it was held in- 
dictable : Rex v. Ward, 4 Ad. & E. 
384, overruling Rex v. Russell, 6 B. & 
C. 566 ; where the defendant permitted 
trees to grow over into the highway and 
obstruct it, he is not liable to indict- 
ment : Walker v. Horner, Law Rep. 12 
Q. B. Div. 4. 

American Cases : — It is an indicta- 
ble otfence to place a fruit stand on the 
pavement of a street, although the de- 
fendant pay rent to the owner of the 
adjoining premises : Com. v. Wentworth, 
Bright. Rep. (Penn.) 318 ; constable's 
sale in street : Com. v. Milliman, 13 S. 
R. 403 ; so sale of goods by an auc- 
tioneer, and the plea of custom is not 
good ; Com.y. Passmore, 1 S. & R. 
217 ; that the thing complained of fur- 
nishes on the whole, a greater conve- 
nience to the public than it takes away, 
is no defence, " ibr on the same princi- 
ple that the defendant might carry his 
wharf twelve feet, he could justify ex- 
tending it further ; or any other man 
might excuse a similar intrusion ;" 
Respuhlica v. Caldwell, 1 Dal. (Penn.) 
150 (1785) ; nor where a road had not 
been used for ten years, and the public 
had acquired a right to use a portion of 
the land of a private owner ; Elkins v. 
State, 2 Humph. 5 43 ; it is no defence 
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that there is still ample passage way for 
the public : State v. Knopp, 6 Conn. 
415 ; Hubbard v. Deming, 21 Id. 356; 
Slate V. Merrit, 35 Id. 314, explaining, 
Burnham v. Hotckkiss, 14 Id. 311 ; 
Com. V. Wilkinson, 16 Pick, 175 ; Com. 
V. Blaisdell. 107 Mass. 234; Stoughton 
V. Porter, 13 Allen 191 ; Com. v. King, 
13 Met. 115; Hyde v. Middlesex, 2 
Gray 267 ; Holhrook v. McBride, 4 Id. 
220 ; Morton v. Moore, 15 Id. 576 ; 
Com. V. Wilkinson, 16 Pick. 175 ; Har- 
rower v. Ritson, 37 Barb. 301 ; People 
V. Cunningham, 1 Denio 524 ; contra, 
Griffith V. McCullum, 46 Barb. 561 ; 
Peckham r. Henderson, 27 Id. 207 ; the 
obstruction of a railway across a highway 
without proper authority is an obstruc- 
tion for which the company is liable to 
indictment : Com. v. Nashua 4" Lowell 
Railroad, 2 Gray 54 ; Same v. Vermont 
etc.. Railroad, 4 Id. 22 ; Same v. Old 
Colony etc., Railroad, 14 Id. 93; and 
the confirmation by statute of the ille- 



gal location is no defence : Com. v. Erie, 
etc.. Railroad, 27 Penn. St. 339 ; it is 
no defence that if the obstruction is re- 
moved the public would not then use the 
highway, because a bridge has been 
swept away, and not rebuilt ; Com. v. 
Deerfield, 6 Allen 449; digging post- 
holes in a street is a public nuisance, 
althongh it be done in a part of the 
street not used, nor susceptible of use 
by the public, by reason of natural ob- 
structions therein : Wright v. Saunders, 
65 Barb. 214 ; but wliere the defendant 
built a Avharf into a harbor, it did not 
necessarily follow, because the wharf 
was beyond the line of low-water that it 
was a common nuisance ; the presumption 
is, that it is a detriment to the public, 
but the presumption may be repelled by 
showing, that so far from having created 
a detriment to the public, he has increased 
the accommodation of the public : Com . 
V. Wright, Thach. Crim. Cas. 211. 
W. N. S. 
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SUPREME COURT OF THE UNITED STATES.' 

SUPREME COURT OF MAINE.* 

COURT OP ERRORS AND APPEALS OF MARYLAND.' 

COURT OF CHANCERY OF NEW JERSEY.* 

SUPREME COURT OF WISCONSIN.' 

Amendment. See Replevin. 

Attachment sur Judgment — Clerical Error. — The recital in an attach- 
ment on judgment issued out of the same court in which the judgment 
was recovered and remained of record, that the judgment had been 
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